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Russian SEZs at the Crossroads of International, Integrational 
and Domestic Law: How to Attract Investments Without 
Attracting Investment Claims? 

Ilia Rachkov1, Sergey Bakhmisov2 

Executive summary 

Russia established its first SEZs in early 1990s. Since then, Russia actively used that 
mechanism and set up dozens and dozens SEZs all over Russia with rather diverse regulation 
and mixed results. Russian's SEZs regulatory framework consists of international treaties 
(within EAEU and Russia’s commitments in connection with its accession to the WTO) and 
domestic law. This paper explains the framework in these aspects. The results of SEZs 
operation are mostly modest especially when it comes to foreign direct investment. SEZ’s 
resident shall execute an agreement with the State. Does international law apply to such 
agreements? If so: can a foreign investor bring a lawsuit against the host State and – if so – 
on what basis? Can foreign law be applied to the agreements with SEZ residents? These legal 
questions would be important for any foreign investor to clarify if it considers operating in a 
Russian SEZ (putting aside the issue of economic value and cost-benefit comparison).  

A. SEZs in Russia 

Introduction: Purpose and Essence of SEZs 

Creation of special legal regimes on certain territory for promoting investments is a relatively 
popular mechanism.3 These regimes may bear different names but in general their main 
purpose is to create conditions to run commercial activity which would be more beneficial for 
an entrepreneur on the given territory than in the rest of the same State. As Anna Belitskaya, a 
Russian scholar, noted, on their own investments cannot be the subject matter of incentive as 
the host State is not interested in the investments as such but in certain final result of the 
investment in certain territory.4 Therefore, the interests of the business and the State in this 
matter slightly differ – the State desires, for instance, to develop economically certain region 
(among other things by attracting investments) and the business naturally desires to reduce 
costs (in terms of both time and finance) of operation and to increase profits. Such interests 
may contradict each other and result in abuse of SEZs by investors. The first part of this article 
is dedicated to SEZs in Russia: their history, legal regulation and significance for the Russian 
economy. The interrelation of Russia's SEZs with international investment law will be analyzed 
as well. The second part considers SEZs from the point of view of Russia's commitments 
related to WTO accession as well as commitments of other States which are both EAEU and 

 
1 Attorney at law (Moscow Bar), partner at Nektorov, Saveliev & Partners (Moscow, Russia), 
ilia.rachkov@nsplaw.com, adjunct professor at MGIMO – Moscow State Institute of International Relations.  
2 Associate at Nektorov, Saveliev & Partners (Moscow, Russia), sergey.bakhmisov@nsplaw.com, master o law 
student of the Law Faculty, the Higher School of Economics (National Research University). 
3 World Investment Report 2019 (WIR-2019); Special Economic Zones, UNCTAD. Key messages and overview, 
p. 22 https://unctad.org/en/PublicationsLibrary/wir2019_overview_en.pdf. 
4 A. Belitskaya, Legal support of the state investment policy. A monograph (in Russian). Yustitsinform, Moscow, 
2018, p. 477. 

mailto:ilia.rachkov@nsplaw.com
mailto:sergey.bakhmisov@nsplaw.com
https://unctad.org/en/PublicationsLibrary/wir2019_overview_en.pdf
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WTO Members. The third part of this article outlines the regulation of SEZs at the level of the 
EAEU law. 

Past of SEZs in Russia 

The First SEZs were established in Russia in early 1990s. Many Russian regions established 
various SEZs in order to attract investments. The weaker (economically) was the region (Tuva, 
Ingushetia, Kalmykia etc.), the more eager it was to launch an SEZ. The federal state followed 
a rather “laissez faire” approach or – expressed by the then President Yeltsin’s slogan addressed 
to Russian member states – “take as much sovereignty as you want”. 

In its 2014 award on the epic Yukos case, the international investment arbitration tribunal 
highlighted Yukos’ abuse of the domestic tax havens.5 To evade taxes, Yukos used SEZs and 
similar regimes in various Russian member states: the Republics of Mordovia and Kalmykia, 
closed administrative-territorial formations (Russian acronym: ZATO/ЗАТО) – towns of 
Lesnoy, Trekhgorny and Sarov; in Baikonur / Kazakhstan (the area leased by Russia from 
Kazakhstan to launch space vessels) and in Evenkia Autonomous District. The tribunal 
observed that President Putin had warned Mr Khodorkovsky directly about its tax situation in 
a public February 2003 confrontation between the two men. According to Russia, Yukos 
fraudulently evaded billions of US dollars of Russian corporate profit tax from 1999 to 2004, 
abusing the program authorized by the Russian Government in the early 1990s to foster 
economic development in designated economically underdeveloped areas. Under this program, 
corporate profits in the low-tax regions were taxed at substantially reduced rates if the taxpayer 
complied with the applicable legal rules, including Russia’s anti-tax abuse principles. The 
arbitral tribunal ruled: although the tax investigations were ultimately a pretext for destroying 
Yukos, the company’s own conduct had itself created the pretext for Russia, thus contributing 
to its own downfall. Similarly, concerns over Yukos’ abuse of the Cyprus-Russia double tax 
agreement provided further support and pretext for Russia’s subsequent actions. The tribunal 
considered what effect this contributory fault should have on the overall assessment of 
compensation and applied a “fair and reasonable” figure of 25% to decrease the claimants’ 
compensation on grounds of contributory fault. This reduced the figure of US$66.6 billion to 
the final amount ordered, US$50.02 billion. 

Another example when foreign investors abused Russian SEZs is that of Bill Browder who 
invested in shares of Gazprom, the state-owned natural-gas behemoth, via companies 
established in an SEZ in Kalmykia. In an effort to stimulate regional investment, Russia 
established an SEZ in that Republic that offered a lower tax rate. The rate went down even 
more if disabled workers made up a majority of a company’s employees. To take advantage of 
this, Hermitage hired disabled people for its companies in Kalmykia. Russian regulators had 
instituted a dual price structure for Gazprom shares: one class of shares, priced relatively 
cheaply, could be held only by Russian citizens and firms; the second class, priced much higher, 
could be purchased by anyone. Hermitage of Browder got the cheaper price by buying 
Gazprom stock through companies it registered in Russia. It was a work-around used by a 

 
5 Permanent Court of Arbitration (PCA). Hulley Enterprises Limited v. The Russian Federation, Yukos Universal 
Limited v. The Russian Federation, Veteran Petroleum Limited v. The Russian Federation // PCA Case No. 226, 
Interim Award on Jurisdiction and Admissibility, 30 November 2009; Final Award, 18 July 2014 // 
https://pcacases.com/web/sendAttach/418. 

https://pcacases.com/web/sendAttach/418
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number of Moscow-based investment funds that fell into a gray zone: it was clearly against the 
spirit of the law, but never prosecuted or pursued.6 

Thus, against the above background, the overall attitude of Russian authorities towards SEZs 
is rather cautious.  

Modern Regulation of SEZs in Russia 

In Russian legal doctrine, the overarching term to describe such territories is "territory with 
special legal regime of conducting business activity".7 Thus, the special economic zone (SEZ) 
is just one of the types of such territories. For instance, in the most recent Russian textbook on 
investment law, 11 types of such territories in the Russian Federation are distinguished.8 
However, for the purposes of this paper, we understand under SEZs any territory with special 
legal regime of conducting business activity in Russia or another Member State of the Eurasian 
Economic Union (EAEU) – Armenia, Belarus, Kazakhstan or Kyrgyzstan.9 

The legal status of SEZs in Russia is regulated by the provisions at two levels: 

• at the level of the EAEU – in the Treaty on Eurasian Economic Union (the EAEU 
Treaty)10, in the Agreement on the issues of free (special, exclusive) economic 
zones in the customs territory of the Customs Union and the customs procedure of 
a free customs zone (CU Agreement) which was concluded within the Eurasian 
Economic Commission (EurAsEC)11, and by secondary law of the EAEU (e.g. acts 
of the Eurasian Commission)12;  

• at the domestic level – in Federal Law No. 116-FZ of 2005 (the Law on SEZs) and 
by secondary acts: Resolutions of the Government of the Russian Federation, acts 
of federal executive bodies (for instance, those enacted by the Ministry of Economic 

 
6 https://www.newyorker.com/magazine/2018/08/20/how-bill-browder-became-russias-most-wanted-man. 
7 Belitskaya, op. cit., p. 501. I.A Chereshneva, On the issue of the legal regime of entrepreneurial activity in the 
context of territories with a special regime for entrepreneurial activity (in Russian) // Law and Economics, 2018, 
No. 2. 
8 Investment law: textbook (in Russian), edited by I. V. Ershova and A. Yu. Petrakov, Moscow: Prospect, 2020. 
p 172. 
9 Zhenis Kembayev. Eurasian Economic Union (EAEU) // Max Planck Encyclopedia of Public International Law 
[MPEPIL]. Article last updated: February 2018. 
10 Treaty on the Eurasian Economic Union (signed in Astana on 29 May 2014), in Russian (as revised on 15 March 
2018), https://docs.eaeunion.org/ru-ru/Pages/DisplayDocument.aspx?s=bef9c798-3978-42f3-9ef2-
d0fb3d53b75f&w=632c7868-4ee2-4b21-bc64-1995328e6ef3&l=540294ae-c3c9-4511-9bf8-
aaf5d6e0d169&EntityID=3610.  
11 Agreement on the issues of free (special, exclusive) economic zones in the customs territory of the Customs 
Union and the customs procedure of the free customs zone (concluded in St. Petersburg on 18 June 2010, in 
Russian) (as amended on 11 April 2017), available in KonsultantPlus. 
12 In 2011, Russian then prime minister Vladimir Putin noted that the Eurasian integration project is aimed at 
creating ‘a powerful supranational association capable of becoming one of the poles of the modern world’. 
However, the current EAEU cannot be qualified as a truly supranational organization. In fact, the decision-making 
powers are exercised by representatives of the Member States and the Member States cannot be bound against 
their will. While the Commission’s Board may adopt binding and directly applicable decisions by a 2/3 majority, 
those decisions may be revoked or changed by any Member State. Also, the Commission may not enforce the 
Eurasian integration law by commencing proceedings before the EAEU Court against an infringing Member State. 
Even though the EAEU Court may rule on actions brought not only by the State Parties, but also by business 
entities, it does not have the power to invalidate the laws of EAEU Member States when those laws conflict with 
the Eurasian integration law. 

https://www.newyorker.com/magazine/2018/08/20/how-bill-browder-became-russias-most-wanted-man
https://docs.eaeunion.org/ru-ru/Pages/DisplayDocument.aspx?s=bef9c798-3978-42f3-9ef2-d0fb3d53b75f&w=632c7868-4ee2-4b21-bc64-1995328e6ef3&l=540294ae-c3c9-4511-9bf8-aaf5d6e0d169&EntityID=3610
https://docs.eaeunion.org/ru-ru/Pages/DisplayDocument.aspx?s=bef9c798-3978-42f3-9ef2-d0fb3d53b75f&w=632c7868-4ee2-4b21-bc64-1995328e6ef3&l=540294ae-c3c9-4511-9bf8-aaf5d6e0d169&EntityID=3610
https://docs.eaeunion.org/ru-ru/Pages/DisplayDocument.aspx?s=bef9c798-3978-42f3-9ef2-d0fb3d53b75f&w=632c7868-4ee2-4b21-bc64-1995328e6ef3&l=540294ae-c3c9-4511-9bf8-aaf5d6e0d169&EntityID=3610
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Development of the Russian Federation, the Ministry), and laws and regulations of 
more than 80 Russian member states. 

CU Agreement names SEZs as "free", "special" or "separate" zones (in Russian: свободные, 
специальные, особые экономические зоны). However, these are not specific types of SEZs 
but a rather wide term which is supposed to cover all types of SEZs in EAEU Member States.  

Article 4 of the Law on SEZs provides for 4 types of SEZs: 

• industrial and manufacturing zones (15): these are located in such regions as 
Astrakhan, Kaluga, Lipetsk, Moscow (Stupino and Kashira districts), Nizhny 
Novgorod, Oryol, Pskov, Samara (city of Togliatti), Sverdlovsk (Titanium Valley), 
Tula, Voronezh, and in the Republics of Tatarstan (city of Elabuga/Alabuga), 
Chechnya and Bashkortostan; 

• technological SEZs (7): in the city of Moscow, in Dubna (where the Joint Institute 
for Nuclear Research is based) some 120 km away from Moscow, in Fryazino 
(Moscow region), in Saint Petersburg, Saratov, Tomsk and in the Republic of 
Tatarstan; 

• tourism zones; so far, there are 10 such SEZs: in Buryatia and in Irkutsk region 
(both SEZs are located close to Baikal lake), in Altay region (Katun' river), in the 
North Caucasus (a tourist cluster), and in Zavidovo (Leonid Brezhnev's former 
hunting resort); and  

• port zones which may be established in seaports, river ports or airports. So far, the 
one and only Russian port SEZ (on territory of the airport) is that located in 
Ulyanovsk, Vladimir Lenin's birthplace. 

WIR-2019 describes the institutional model of Russian SEZs as a "public model"13, because 
all institutions at the national and at the SEZ level, including zone developers, are public or 
publicly controlled.  

Efficiency of SEZs in Russia 

According to the Ministry (which is in charge of regulating and controlling SEZs), as of 1 
January 2020, there were 33 SEZs in Russia.14 However, Russian business daily newspaper 
Kommersant names only four Russian SEZs that can be called successful: Alabuga in 
Tatarstan; Technopolis Moscow; Saint-Petersburg, and Lipetsk. These 4 SEZs account for 58% 
of jobs created by all SEZs Russia-wide and 70% of implemented investments among all 
SEZs.15 The Ministry publishes annual reports on the efficiency of SEZ in Russia on its web-
site (www.economy.gov.ru).16 WIR-2019 identified the following pillars of the efficiency 
evaluation17: 

• attractiveness for investments (both foreign and domestic ones); 
• business environment, provision of infrastructure; 

 
13 WIR-2019, UNCTAD, p. 170. 
14 According to the WIR-2019 (p. 151), there are about 130 zones in Russia with special regimes to carry out 
business activities, https://unctad.org/en/PublicationsLibrary/wir2019_en.pdf. 
15 https://www.kommersant.ru/doc/4425503. 
16 Resolution No. 643 of the Government of the Russian Federation dated 7 July 2016 (as amended on 24 June 
2020) "On the procedure for assessing the efficiency of the functioning of special economic zones", available at 
KonsultantPlus (Russian legal database).  
17 See WIR-2019, p. 193. 

http://www.economy.gov.ru/
https://unctad.org/en/PublicationsLibrary/wir2019_en.pdf
https://www.kommersant.ru/doc/4425503
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• availability of land resources; 
• SEZ residents’ investment activity; 
• information transparency of the SEZ's website; 
• Performance of residents of the SEZs; 
• Profitability of federal, regional and local investment in engineering, transport, 

social, innovation and other infrastructure objectives of the SEZs; 
• Performance of the SEZs’ governing bodies; 
• Effectiveness of the planning for SEZ creation. 

From time to time, Russia shuts down consistently underperforming SEZs.18 

No surprise that the Ministry, which supervises Russian SEZ's generally positively evaluates 
the effect of SEZs (although formally applying prescribed criteria): 

"According to the results of the assessment, the average value of the indicator for all 
SEZs, excluding the tourism cluster, is 94.23% for 2019 and 86.68% for the period 
since the beginning of their operation. 

At the same time, 100% efficiency at the end of 2019 is demonstrated by technology 
SEZs, 97% - by industrial and manufacturing SEZs, and 97% - by port zones. The 
efficiency for 2019 for tourism and recreation is 84%. 

The most efficient for the period since the launch of SEZs are technology SEZs (100% 
efficiency), industrial SEZs (85%) and port SEZs (90%). The lowest indicator was 
demonstrated by tourist and recreational SEZs (72%)."19  

At the same time, the Audit Chamber of the Russian Federation is usually rather skeptical about 
the economic efficiency of SEZs. A press release accompanying the latest Audit Chamber's 
report notes that Russian federal executive bodies (such as the Ministry) assess the efficiency 
of individual preferential regimes based on certain set of indicators; however, the latter are not 
sufficient to assess the importance of those regimes for the economic growth. The Audit 
Chamber stresses: "Since 2014, SEZs have spent 157 billion rubles from public budgets of 
various levels. At the same time, only a few have shown leading results during this time. More 
than half (59%) of jobs out of 22 thousand new jobs in 26 SEZs by the beginning of 2019 were 
created by four special economic zones: Alabuga, Technopolis, Lipetsk and Dubna".20  

However, expecting a "breakthrough" within just a couple of years may be rather preconceived. 
Usually scholars which assess the efficiency of Russian SEZ's note at least modest positive 

 
18 Ibid. 
19 https://www.economy.gov.ru/material/news/minekonomrazvitiya_opublikovalo_otchet_o_rezultatah_raboty_
osobyh_ekonomicheskih_zon_za_2019_god.html#:~:text=%D0%9F%D0%BE%20%D1%80%D0%B5%D0%B
7%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B0%D0%BC%20%D0%BF%D1%80%D0
%BE%D0%B2%D0%B5%D0%B4%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D1%86
%D0%B5%D0%BD%D0%BA%D0%B8%20%D1%81%D1%80%D0%B5%D0%B4%D0%BD%D0%B5%D0
%B5,%D0%BF%D0%B5%D1%80%D0%B8%D0%BE%D0%B4%20%D1%81%20%D0%BD%D0%B0%D1
%87%D0%B0%D0%BB%D0%B0%20%D0%B8%D1%85%20%D1%84%D1%83%D0%BD%D0%BA%D1%
86%D0%B8%D0%BE%D0%BD%D0%B8%D1%80%D0%BE%D0%B2%D0%B0%D0%BD%D0%B8%D1%
8. 
20 The Audit Chamber did not see the breakthrough effect of preferential regimes on the Russian economy (in 
Russian)<https://ach.gov.ru/checks/sp-ne-uvidela-proryvnogo-vliyaniya-preferentsialnykh-rezhimov-na-
ekonomiku-rossii.> 

https://www.economy.gov.ru/material/news/minekonomrazvitiya_opublikovalo_otchet_o_rezultatah_raboty_osobyh_ekonomicheskih_zon_za_2019_god.html#:%7E:text=%D0%9F%D0%BE%20%D1%80%D0%B5%D0%B7%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B0%D0%BC%20%D0%BF%D1%80%D0%BE%D0%B2%D0%B5%D0%B4%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D1%86%D0%B5%D0%BD%D0%BA%D0%B8%20%D1%81%D1%80%D0%B5%D0%B4%D0%BD%D0%B5%D0%B5,%D0%BF%D0%B5
https://www.economy.gov.ru/material/news/minekonomrazvitiya_opublikovalo_otchet_o_rezultatah_raboty_osobyh_ekonomicheskih_zon_za_2019_god.html#:%7E:text=%D0%9F%D0%BE%20%D1%80%D0%B5%D0%B7%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B0%D0%BC%20%D0%BF%D1%80%D0%BE%D0%B2%D0%B5%D0%B4%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D1%86%D0%B5%D0%BD%D0%BA%D0%B8%20%D1%81%D1%80%D0%B5%D0%B4%D0%BD%D0%B5%D0%B5,%D0%BF%D0%B5
https://www.economy.gov.ru/material/news/minekonomrazvitiya_opublikovalo_otchet_o_rezultatah_raboty_osobyh_ekonomicheskih_zon_za_2019_god.html#:%7E:text=%D0%9F%D0%BE%20%D1%80%D0%B5%D0%B7%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B0%D0%BC%20%D0%BF%D1%80%D0%BE%D0%B2%D0%B5%D0%B4%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D1%86%D0%B5%D0%BD%D0%BA%D0%B8%20%D1%81%D1%80%D0%B5%D0%B4%D0%BD%D0%B5%D0%B5,%D0%BF%D0%B5
https://www.economy.gov.ru/material/news/minekonomrazvitiya_opublikovalo_otchet_o_rezultatah_raboty_osobyh_ekonomicheskih_zon_za_2019_god.html#:%7E:text=%D0%9F%D0%BE%20%D1%80%D0%B5%D0%B7%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B0%D0%BC%20%D0%BF%D1%80%D0%BE%D0%B2%D0%B5%D0%B4%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D1%86%D0%B5%D0%BD%D0%BA%D0%B8%20%D1%81%D1%80%D0%B5%D0%B4%D0%BD%D0%B5%D0%B5,%D0%BF%D0%B5
https://www.economy.gov.ru/material/news/minekonomrazvitiya_opublikovalo_otchet_o_rezultatah_raboty_osobyh_ekonomicheskih_zon_za_2019_god.html#:%7E:text=%D0%9F%D0%BE%20%D1%80%D0%B5%D0%B7%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B0%D0%BC%20%D0%BF%D1%80%D0%BE%D0%B2%D0%B5%D0%B4%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D1%86%D0%B5%D0%BD%D0%BA%D0%B8%20%D1%81%D1%80%D0%B5%D0%B4%D0%BD%D0%B5%D0%B5,%D0%BF%D0%B5
https://www.economy.gov.ru/material/news/minekonomrazvitiya_opublikovalo_otchet_o_rezultatah_raboty_osobyh_ekonomicheskih_zon_za_2019_god.html#:%7E:text=%D0%9F%D0%BE%20%D1%80%D0%B5%D0%B7%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B0%D0%BC%20%D0%BF%D1%80%D0%BE%D0%B2%D0%B5%D0%B4%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D1%86%D0%B5%D0%BD%D0%BA%D0%B8%20%D1%81%D1%80%D0%B5%D0%B4%D0%BD%D0%B5%D0%B5,%D0%BF%D0%B5
https://www.economy.gov.ru/material/news/minekonomrazvitiya_opublikovalo_otchet_o_rezultatah_raboty_osobyh_ekonomicheskih_zon_za_2019_god.html#:%7E:text=%D0%9F%D0%BE%20%D1%80%D0%B5%D0%B7%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B0%D0%BC%20%D0%BF%D1%80%D0%BE%D0%B2%D0%B5%D0%B4%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D1%86%D0%B5%D0%BD%D0%BA%D0%B8%20%D1%81%D1%80%D0%B5%D0%B4%D0%BD%D0%B5%D0%B5,%D0%BF%D0%B5
https://www.economy.gov.ru/material/news/minekonomrazvitiya_opublikovalo_otchet_o_rezultatah_raboty_osobyh_ekonomicheskih_zon_za_2019_god.html#:%7E:text=%D0%9F%D0%BE%20%D1%80%D0%B5%D0%B7%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B0%D0%BC%20%D0%BF%D1%80%D0%BE%D0%B2%D0%B5%D0%B4%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D1%86%D0%B5%D0%BD%D0%BA%D0%B8%20%D1%81%D1%80%D0%B5%D0%B4%D0%BD%D0%B5%D0%B5,%D0%BF%D0%B5
https://www.economy.gov.ru/material/news/minekonomrazvitiya_opublikovalo_otchet_o_rezultatah_raboty_osobyh_ekonomicheskih_zon_za_2019_god.html#:%7E:text=%D0%9F%D0%BE%20%D1%80%D0%B5%D0%B7%D1%83%D0%BB%D1%8C%D1%82%D0%B0%D1%82%D0%B0%D0%BC%20%D0%BF%D1%80%D0%BE%D0%B2%D0%B5%D0%B4%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D1%86%D0%B5%D0%BD%D0%BA%D0%B8%20%D1%81%D1%80%D0%B5%D0%B4%D0%BD%D0%B5%D0%B5,%D0%BF%D0%B5
https://ach.gov.ru/checks/sp-ne-uvidela-proryvnogo-vliyaniya-preferentsialnykh-rezhimov-na-ekonomiku-rossii
https://ach.gov.ru/checks/sp-ne-uvidela-proryvnogo-vliyaniya-preferentsialnykh-rezhimov-na-ekonomiku-rossii
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results from SEZ's operation. For instance, A. Vasiliyev and A. Shchukina in their analysis 
conclude that all Russian SEZ's are "efficient or conditionally efficient".21 E. Kapustina noting 
positive dynamic concludes that Russian SEZs "are paying off" for the state and investors.22 
V. Gromov notes efficiency of some SEZs as well.23 He also believes that in near future Russia 
should not establish new SEZs until the existing one become fully efficient.24 All these authors 
emphasize the efficiency of industrial and manufacturing SEZs. Russian SEZs seem to be 
indeed – at least according to conservative estimates – efficient and popular (mostly among 
domestic business).  

We think the most evident indicator of efficiency of SEZs is the number of residents in SEZs. 
The number of SEZ residents with foreign investor's participation is one of criteria of SEZ's 
efficiency.25 In its WIR-2019, UNCTAD counted some residents as foreign (apparently, based 
on the amount of shareholding): in late 2017, only 19% of 656 resident firms in Russia’s 26 
SEZs (established on the basis of the Law on SEZs) were foreign affiliates, but they accounted 
for some 60% of investment.26 In technological SEZs foreign capital is a bit more popular – 6 
(now 7) technological SEZs numbered 39 foreign firms (out of 374 residents in those SEZs in 
general).27 WIR-2019 also noted Chinese investors in SEZ Grand Bailkal.28 

As to foreign investments in Russia generally, WIR-2019 notes that in 2019 foreign direct 
investments in Russia and other member states of the Commonwealth of Independent States 
(CIS) (which includes all EAEU Member States as well) continued to slide.29 

Agreements with SEZ's Residents 

In order to conduct business in an SEZ, the investor needs to have the status of a ‘resident’ in 
that SEZ. Such a resident must conclude an agreement on conducting of certain type of activity 
compatible with the type of SEZ. Article 9 of the Law on SEZs defines a resident of SEZ as a 
Russian commercial legal entity or individual entrepreneur.30 Thus, only persons registered in 
the municipality where SEZ is located are eligible to carry out business activity in a Russian 
SEZ as ‘residents’ of such SEZ. Nevertheless, such commercial entity registered in Russia may 

 
21 A. Vasiliyev, A. Shchukina, Comparative analysis of efficiency of activities of SEZ in Russia (in Russian) // 
Bulletin of the Volga University named after V.N. Tatishchev, No. 1, volume 2, 2019. 
22 E. Kapustina, Assessment of the efficiency of the operation of special economic zones in Russia (in Russian) // 
Russian Entrepreneurship, 2011, No. 6 (1). 
23 V. Gromov, Analysis of efficiency of operation of SEZ in the Russian Federation (in Russian) // Russian 
Economic Development, Volume 25, No. 2, 2018. 
24 As a result of the criticism from the Audit Chamber of the Russian Federation, from 2016 until August 2018, 
there was an informal moratorium on creating new SEZs. However, once in December 2018 that de facto 
moratorium was lifted – by creation of an SEZ in Voronezh region. Since that time, 12 applications to create new 
SEZs were filed. 
25 See para. 7(a) of the above Resolution No. 643.  
26 WIR -2019, p. 151. 
27 WIR-2019, p. 134. 
28 WIR-2019, p. 152. 
29 "Outflows from transition economies remained unchanged at $38 billion, making the region a net FDI capital 
exporter in 2018. The Russian Federation accounted for 95 per cent, with outflows of $36 billion – almost three 
times more than inflows." – WIR-2019; Section “Special Economic Zones”, p. 12. 
30 Individual entrepreneurs cannot be residents of industrial and manufacturing and port SEZs. 
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have foreign shareholding. Russian law also allows registering as individual entrepreneurs 
foreign citizens who permanently or temporarily reside in Russia.31 

Each resident shall sign a tripartite agreement with a State-owned company that operates the 
SEZ and with the Ministry. In that agreement, obligations of the resident to sink certain capital 
investments within certain deadlines are indicated. If the resident does not comply with such 
obligations, negative consequences may apply, up to termination of the agreement upon a court 
judgment. 

Agreements with SEZ residents create legitimate expectations of investors32 (as part of the fair 
and equitable treatment) because – as follows from the wording of samples agreements – the 
latter contain specific obligations of the State (represented by the Ministry and the managing 
company of the SEZ) towards the given investor in exchange of such investor’s explicit 
obligations.33 The agreement with SEZ resident as well as SEZ regulation may be used as a 
reliable piece of evidence to the effect that the investor proceeded from legitimate expectations. 

Investments contracts between host states and foreign investors are sometimes called ‘diagonal 
or internationalized contract’34 (Russian:"диагональный договор"). Can an agreement with 
the resident of SEZ be deemed as an investment contract? If so, a violation of such agreement 
amounts to the violation of the applicable investment treaty, provided the latter contains a so-
called umbrella clause. If there is no umbrella clause in the treaty, the investor whose rights 
have been violated by the host State would have to prove that action of the State violates such 
investment treaty. 

On the one hand, the subject matter of agreements with SEZ residents are investments.35 In 
other words, agreements with SEZ residents set out certain mutual rights and duties of the 
investor (among which the obligation to invest certain amount of money) and of the State 
(among which the duty to safeguard certain guarantees to the investor). Based on this, V.N. 
Lisitsa defines agreements with residents of SEZs as investment contracts (Russian: 
“инвестиционный договор”).36 

However, agreements with residents in SEZs still cannot be deemed as ‘internationalized’ as 
they do not provide for application of international and/or foreign law and dispute settlement 
in international arbitration. First, internationalized contracts are not typical for Russian practice 

 
31 Within the meaning of subpara. E), para. 1 Article 1 of Federal Law No. 129-FZ dated 8 August 2001 (as 
amended on 31 July 2020) On state registration of legal entities and individual entrepreneurs, available at 
KonsultantPlus. 
32 Rachkov I.V. Concept of legitimate expectations of foreign investors in the practice of international investment 
arbitration tribunals (in Russian). [Рачков И.В. Концепция «законных ожиданий иностранного инвестора» в 
практике международных инвестиционных арбитражей. Московский журнал международного права. 
2014 (1), p. 196-220. https://www.mjil.ru/jour/article/view/13?locale=ru_RU  
33 ICSID. David Minnotte & Robert Lewis v. Republic of Poland (Case No. ARB(AF)/10/1), arbitral award dated 
16 May 2014. § 193, https://www.italaw.com/sites/default/files/case-documents/italaw3192.pdf.  
34 See e.g. A. Verdross, B. Simma, Universelles Volkerrecht Theorie and Praxis, Duncker & Humblot, Berlin, 
1984, p. 5. There the authors use the terms "quasi-völkerrechtliche Verträge" and "internationalisierte Verträge". 
35 See p. 2.5.2. of any approximate form of agreement in Order No. 290 of the Ministry of Economic Development. 
36 V.N. Lisitsa. Investment law (in Russian). Ministry of Education and Science of the Russian Federation; 
Novosibirsk National Research State Univeristy. Novosibirsk, 2015, available at KonsultantPlus. 

https://www.mjil.ru/jour/article/view/13?locale=ru_RU
https://www.italaw.com/sites/default/files/case-documents/italaw3192.pdf
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of international relations.37 Apparently, Russian authorities, while concluding agreements with 
SEZ residents, do not intend to enter into internationalized investment contracts.  

Second, it is possible that an agreement with an SEZ resident (which is a company incorporated 
in the host State) would not be treated as an ‘investment contract’ by an arbitral tribunal 
anyway.38  

Third, there is another limitation – Article 39 of the Law on SEZs39: disputes related to the 
creation or termination of the existence of an SEZ, violation by residents of an SEZ of the terms 
of an agreement to run industrial and manufacturing, technology-innovative, tourist and 
recreational activities or activities in a port SEZ on the territory of an SEZ, as well as other 
disputes arising from relations regulated by the Law on SEZs shall be resolved in court (in 
Russian: в судебном порядке) in accordance with the legislation of the Russian Federation. 
As a matter of practice, this means that such disputes are not arbitrable. The right of the investor 
to refer the dispute to international arbitration and application of international law as the most 
important feature of internationalized contracts.40  

Thus, we believe that – from this standpoint – agreements with residents of SEZs cannot be 
qualified as investment contracts in the meaning ascribed to that term above. 

Arbitrability of Disputes between Residents of Russian SEZs and the Host State 

In the international arbitration practice of other States than Russia, there were examples when 
foreign protected investors filed lawsuits with based on alleged violations of the host State's 
duties with regard to SEZs..41Russian proponents of freedoms of foreign investors state that 
the Law on SEZs does not limit the investor’s right to bring claims under the applicable 
international treaty to which Russia is a party.42  

However, if faced with such a claim, Russia could raise the defence that the foreign investor 
shall first exhaust local remedies available in Russia. This is a constitutional principle of 
Russian law (Article 46 para. 3 CRF): “Everyone has the right, in accordance with international 

 
37 See Recommendations on the procedure for preparing materials related to the conclusion and termination of 
international treaties of the Russian Federation (in Russian; distributed by letters No 4529/dp and No. 4530/dp of 
the Ministry of Foreign Affairs of Russia dated 1 April 2009): "Conclusion of "diagonal" agreements (for 
example, on behalf of the state, on the one hand, and the government, on the other), is not typical for treaty 
practice. If the issues regulated by the agreement are in the competence of the Government in the Russian 
Federation, and in the partner state they go beyond the competence of its government, and vice versa, the 
agreement must be concluded at the interstate level. If the issues regulated by the agreement fall within the 
competence of one or another department of one party and two or more departments of the other party, the treaty 
should be concluded at least at the intergovernmental level". 
38 R. Dolzer and C. Schreuer, Principles of International Investment law, second edition, 2012, p. 81-82. 
39 That provision is also enshrined in "approximate form" of agreements with SEZs residents, see Order No. 290 
of the Ministry of Economic Development of Russia dated 10 May 2016 (as amended on 25 May 2017) On the 
approval of exemplary forms of agreements on the implementation of industrial and manufacturing, technology-
innovative, tourist and recreational activities and activities in the port special economic zone. I note, however, 
that the Government rarely deviates from this approximate form. 
40 See R. Dolzer and C. Schreuer, p. 81. 
41 Albacora v. Ecuador; Ampal-American & Others v. Egypt; Antoine Goetz v. Burundi (1) and (2); Carissa 
Investments v. India (claim withdrawn for unknown reasons); Gold Reserve v. Venezuela; Lao Holdings v. Laos 
(1); Lee John Beck v. Kyrgyz Republic; Link-Trading v. Moldova; Middle East Cement Shipping v. Egypt; Union 
Fenosa Gas v. Egypt; Yuri Bogdanov & Other v. Moldova (4) and (5). 
42 Private international law: textbook (in Russian). V.N. Borisov, N.V. Vlasova, N.G. Doronina and others; ed. by 
N.I. Marysheva. 4th ed.. M.: IZiSP, KONTRAKT, 2018, available at KonsulantPlus. 
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treaties of the Russian Federation, to apply to interstate bodies for the protection of human 
rights and freedoms if all available domestic remedies have been exhausted.”43 According to 
Article 62 para. 3 CRF foreign citizens and stateless persons in the Russian Federation enjoy 
the rights and bear obligations on an equal basis with the citizens of the Russian Federation, 
except for cases established by federal law or an international treaty of the Russian Federation.  

Thus, as a matter of principle, granting to foreign investors the right to sue the State directly 
with an investment arbitration discriminates Russian investors which is contrary to CRF. The 
foreign investor may argue that it does not apply for the protection of human rights and 
freedoms, but rather for protection of its special rights of a foreign investor (who is not 
necessarily a human being, but may be a legal entity). However, this may be a weak argument, 
both at the stage of international investment arbitration and at the stage of recognition and 
enforcement of an award rendered by such arbitration tribunal. 

Another argument in favour of arbitrability of such disputes is Article 1 last paragraph of 
Federal Law No. 163 On Foreign Investments: it provides that Articles 7 and 16 of that Law 
do not apply to relations connected with carrying out industrial and manufacturing, technology-
innovative or tourist-recreational activities by residents of SEZs. This means (a contrario) that 
other articles of that Law are perfectly applicable to residents of SEZs. Article 10 of the Law 
on Foreign Investment provides that a dispute between a foreign investor arising out in 
connection with the implementation of investments and entrepreneurial activities on the 
territory of the Russian Federation shall be resolved in accordance with international treaties 
of the Russian Federation and federal laws in court or domestic or international arbitration. 

Application of International Law to Agreements with Residents of SEZs 

There is no provision in Russian law that allows explicitly to apply international and/or foreign 
law to agreements with residents of SEZs. As to international law, that is not a major problem: 
according to Article 15 para. 4 of the Constitution of the Russian Federation (CRF), 
international treaties to which Russia is a party, international custom (or – as the CRF put its – 
“generally recognized norms of international law”) and peremptory rules of international law 
(or – as the CRF put its – “generally recognized principles of international law”) form an 
integral the part of Russian law system. International treaties supersede Russian federal laws 
in case of discrepancy (but do not supersede CRF and – according to the opinion of some 
authors – Russian federal constitutional laws). Thus, international treaties, international 
customs and peremptory rules of international law apply to residents in SEZs and their 
investment as they constitute an integral part of Russian law. 

Since early 1990s, Russia entered into more than 80 bilateral investment protection treaties 
(and inherited a couple from the Soviet Union) and some multilateral ones. However, none of 
them (except for the Treaty of EAEU) mentions SEZs. Resolution No. 992 of the Government 
of the Russian Federation (2016) “On the conclusion of international treaties of the Russian 
Federation on the promotion and protection of investments” (applied now instead of old 
Russian Model BIT) does not say anything about SEZs either.44 Thus, these treaties are 

 
43 Constitution of the Russian Federation (adopted by popular vote on 12 December 1993) with amendments 
approved during the all-Russian vote on 1 July 2020, available at KonsultantPlus. 
44 Decree No. 992 of the Government of the Russian Federation dated 30 September 2016 "On the conclusion of 
international treaties of the Russian Federation on the promotion and protection of investments" (together with 
the "Regulation on the conclusion of international treaties of the Russian Federation on the promotion and 
protection of investments") 
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generally applicable to foreign investors and foreign investments in SEZs without any 
deviation and exception. Thus, purely theoretically, a foreign investor operating outside the 
SEZ has the right to demand that the host state (Russia) provide such investor with a regime 
no worse than that provided to: 

• Russian investors in the SEZ (= national treatment); and 
• foreign investors from another country in the SEZ (= most-favoured nation (MFN) 

treatment). 
 

Should a foreign investor raise this point, Russia could argue that it is widely accepted that 
differentiation is justifiable if rational grounds are shown.45 For instance, Russia would grant 
national treatment or MFN treatment to a foreign investor in like circumstances, i.e. if such 
foreign investor would undertake the same obligations as a Russian or foreign (respectively) 
investor in a given SEZ. 

As our analysis shows, surprisingly, in none of more than 400 Russian court judgments which 
deal with the Law on SEZs, anyone (claimant, defendant, third parties or the Russian courts 
themselves) ever referred to a BIT (or other international treaties on investment protection) to 
protect his/her/its rights.46 

Finally, when applying international law in the Russian context, one shall bear in mind new 
amendments to CRF. They became effective on 4 July 2020 and they may have an impact also 
on the application of international law to agreements with residents of SEZs and on recognition 
and enforcement of international investment arbitration awards in Russia. Among other things, 
the newly introduced changes47 provide the following: 

1) Article 79, second sentence: decisions of interstate bodies adopted on the basis of 
the provisions of international treaties of the Russian Federation in their 
interpretation, contrary to the CRF, are not subject to execution in the Russian 
Federation. 

2) Article 125 para. 51. lit. b): the Constitutional Court of the Russian Federation 
(RCC), in the manner established by federal constitutional law, resolves the issue 
of the possibility of executing decisions of interstate bodies adopted on the basis of 
the provisions of international treaties of the Russian Federation in their 
interpretation that contradicts the CRF; as well as the possibility of executing a 
decision of a foreign or international (interstate) court, a foreign or international 
arbitration tribunal, imposing obligations on the Russian Federation, if this decision 
contradicts the foundations of public order of the Russian Federation. 
 

It remains to be seen whether RCC will be called upon to exercise this newly acquired 
prerogative in relation to investment disputes, and if it is, what type of approach it will adopt. 
However, some negative forecasts can be made already on the basis of the defunct Yukos Oil 
Company case. In its judgment on that case of 19 January 2017, the RCC ruled that Russia was 
not bound to enforce the decision of the European Court of Human Rights (ECtHR) on the 

 
45 R. Dolzer, C. Schreuer. Op. Cit. P. 202. 
46 I.V. Rachkov. Application of bilateral investment treaties by Russian court (in Russian) // International Justice 
/ Международное правосудие. 2015. No. 3 (15). – P. 71-92. 
47 For the updated text of the CRF, in Russian, see here: http://duma.gov.ru/news/48953/. 

http://duma.gov.ru/news/48953/
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award of pecuniary compensation to the company’s ex-shareholders, as it would violate the 
CRF. 

The protracted argument between the Yukos ex-shareholders and Russia has spanned over a 
decade before the ECtHR. In its judgment dated 20 September 2011, the ECtHR found that 
Russia acted in breach of Art. 6 of the European Convention on Human Rights (1950; ECHR) 
by failing to accord sufficient time to Yukos for preparation of its case before national courts. 
Further to this, the ECtHR found two breaches of Article 1 of Protocol I to ECHR, in particular 
with respect to the assessment of penalties by the Russian tax authorities in 2010-2011 and 
their failure to “strike a fair balance” in the enforcement proceedings against Yukos. The issue 
of just satisfaction was settled in the 2014 ECHR that awarded 1,9 billion EUR in pecuniary 
damages to be paid by Russia to the Yukos ex-shareholders.48  

In support of its ruling, the RCC referred, among other things, to the historical context of 1990s 
marred by economic instability that led to the reform of the Russian tax system in early 2000, 
which aimed to guarantee the compliance of the biggest taxpayers with its obligations. The 
RCC found that, despite the ECtHR award of pecuniary damages to Yukos, such damages had 
been the result of the company’s illegal activities. More specifically, the RCC that held Yukos 
took advantage of “sophisticated unlawful schemes” to avoid paying taxes and left behind an 
unsettled debt that had the “destructive effect” on Russia’s economy. In light of this, the RCC 
concluded that enforcement of the ECtHR decision would contravene the constitutional 
principles of equality and fairness in the area of taxation. Finally, in a rather conciliatory tone, 
the RCC held that it did not exclude the possibility of Russia demonstrating a good will and 
agreeing to pay some ex-shareholders who incurred financial loss as a result of the actions of 
the company’s management. 

Application of Foreign Law to Agreements with Residents of SEZs 

Surprisingly, neither the Law on SEZs, nor sample agreements with residents of SEZs mention 
which law shall apply to these agreements, in the event of a dispute. However, obviously, the 
relationships between the investor and the State do not always end up in a dispute. Thus, from 
the point of view of Russian private international law (conflicts of law), Russian law would 
apply by default, as all parties to such agreement are Russian persons, and the agreement shall 
be performed primarily or exclusively in Russia. 

However, interestingly, in July 2014, then Minister for Affairs of Crimea Oleg Savelyev, 
suggested that in Crimean SEZs (which he called a ‘civilized offshore’) companies shall have 
the right to apply foreign (primarily English) law.49 This initiative was never adopted. As for 
other EAEU Member States, a year later, the “100 steps” program (proposed by the then 
President of Kazakhstan Nazarbaev) suggested using English law to govern the Astana 
International Financial Centre in Kazakhstan.50 

 

 
48 Iryna Marchuk, Flexing Muscles (Yet Again): The Russian Constitutional Court’s Defiance of the Authority of 
the ECtHR in the Yukos Case, 2017, https://www.ejiltalk.org/flexing-muscles-yet-again-the-russian-
constitutional-courts-defiance-of-the-authority-of-the-ecthr-in-the-yukos-case/.  
49 https://www.vedomosti.ru/politics/articles/2014/07/30/kak-prevratit-krym-vo-vnutrennij-ofshor (in Russian).  
50 https://www.zakon.kz/4713070-sto-konkretnykh-shagov-prezidenta.html (in Russian).  

https://www.ejiltalk.org/flexing-muscles-yet-again-the-russian-constitutional-courts-defiance-of-the-authority-of-the-ecthr-in-the-yukos-case/
https://www.ejiltalk.org/flexing-muscles-yet-again-the-russian-constitutional-courts-defiance-of-the-authority-of-the-ecthr-in-the-yukos-case/
https://www.vedomosti.ru/politics/articles/2014/07/30/kak-prevratit-krym-vo-vnutrennij-ofshor
https://www.zakon.kz/4713070-sto-konkretnykh-shagov-prezidenta.html
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Stabilization Clause 

The Law on SEZs always (i.e. since its inception in 2005) contained a stabilization clause, i.e. 
a guarantee against adverse change of regulation for SEZ residents (Article 38): acts of 
legislation of the Russian Federation, its federal subjects and local self-government bodies on 
taxes and duties (with the exception of those related to taxation of excisable goods: alcoholic 
drinks, tobacco products, fuel, jewels and some other luxury goods) worsening the position of 
residents of SEZs shall not apply to residents of SEZs during the term of the relevant agreement 
with the given resident of SEZ. However, this guarantee has already been violated in 2019 
when Russia suddenly increased its VAT from 18% to 20%. 

Adaptation of Agreements with Residents in SEZs 

Russian law on SEZs provides for procedure of adaptation of the SEZ agreements (Article 18 
of the Law on SEZs). To start the procedure of adaptation, the resident shall file special 
application to the relevant state authority. A resident must support such application with a 
business plan. Within 15 days the authority shall forward the business plan and the application 
to the expert council for the relevant SEZ which within 40 days shall decide whether to support 
or to reject such business plan (Article 18 (4)). The decision of the expert council for the 
relevant SEZ may also contain one or more obligations to amend the business plan, which are 
imposed on the applicant (Article 18 (5)). After that the relevant authority shall issue one of 
the following decisions (Article 18 (6)): 

1) on changing the terms of the agreement on the implementation of activities – if the 
authority decides to support the business plan; 

2) on refusal to change the terms of the agreement on the implementation of activities 
– if the authority decides to refuse to support the business plan; 

3) on changing the terms of the agreement on the implementation of activities, 
provided that the applicant fulfills the obligations to amend the business plan. 

The Law on SEZs provides no mechanism for challenging or appealing against the decision of 
the expert council or the relevant state authority. However, according to Article 198 of the 
Arbitrazh Procedure Code51 and Article 218 of the Code of Administrative Procedure52 of the 
Russian Federation, a person whose right or legitimate interest has been violated by such 
decision is entitled to bring a lawsuit against it.  

B. Russia's Commitments Related to WTO Membership 

Russia's Commitments in General 

The Report of the Working Party on the Accession of the Russian Federation to the World 
Trade Organization53 (RAR) contains Russia's commitments regarding establishment and 
further operation of SEZs in Russia. The objectives of the establishment of an SEZ are 

 
51 The Arbitrazh Procedure Code of the Russian Federation (Federal Law No. 95-FZ dated 24 July 2002), available 
at KonsultantPlus. 
52 Code of Administrative Procedure of the Russian Federation (Federal Law No. 21-FZ dated 8 March 2015), 
available at KonsultantPlus. 
53 Report of the Working Party on the Accession of the Russian Federation to the World Trade Organization dated 
17 November 2011, WT/ACC/RUS/70 WT/MIN(11)/2 // 
https://www.wto.org/english/thewto_e/acc_e/a1_russie_e.htm.  

https://www.wto.org/english/thewto_e/acc_e/a1_russie_e.htm
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enshrined in Article 3 of the Law on SEZs and are repeated in paras. 43 and 1091 RAR. These 
primarily objectives are: fostering high technology industries; expanding sources of 
investments; and promoting the development of tourism and transportation infrastructure. 

In a section dealing with SEZs (paras. 1091-1124), RAR reflects concerns and questions of the 
WTO Members regarding the operation of SEZs in Russia in conformity with the WTO 
requirements. These concerns can be summarized as follows: 

1. How would the WTO obligations of the Russian Federation be enforced in the 
SEZs after Russia's accession to the WTO? 

2. Will Articles I and III of the GATT 1994 be applied in SEZs? (Article I deals with 
the general most-favoured-nation treatment; and Article III deals with the national 
treatment on internal taxation and regulation); 

3. Would the incentives granted to companies established in the SEZs be based on 
any performance requirements, such as those to export certain goods from Russia 
or to reach certain degree of local content? 

4. Does a company which produces goods in a Russian SEZ have to pay any tariffs 
or taxes on imported goods or inputs used in the manufacturing process if the final 
goods are being exported to the rest of the Russian Federation or the territory of 
other Customs Union54 Parties? 

5. What are the provisions of the laws of the Russian Federation which provided that 
goods manufactured in Kaliningrad and Magadan regions from inputs eligible for 
import customs duties and/or tax exemptions were considered to have transformed 
imported inputs to a degree sufficient to eliminate the necessity to pay the duties 
and taxes originally waived when the inputs were imported? 

6. Are any tax or other benefits available to firms located in SEZs? 
7. Does Russian regulation of SEZs restrict access of imported goods or imposes 

additional export performance requirements on the territory of SEZs? 
8. How excise and VAT exemptions for imports of excisable goods will work in 

Kaliningrad SEZ? 
9. Some WTO Members noted the following: the conditions set-out in Article 19 of 

the CU Agreement and the elimination of any requirement to pay import customs 
duties and taxes on goods with imported components that met these conditions are 
not consistent with Law on SEZs. These WTO members noted the fact that Russia 
had not yet implemented these provisions. – Article 19 (no longer in force) of the 
CU Agreement determined the status of goods manufactured (obtained) by way of 
using foreign goods placed under the customs procedure of a free customs zone. 
The status of a good as being "made in the CU" or as a foreign-made good depends 
on whether the processing of the good in the CU meets the criterion of a sufficient 
processing of goods. 

10. WTO Members were also concerned in general whether the conditions enshrined 
in Article 19 of the CU Agreement were compliant with Articles I and III of GATT-
1994 and WTO Agreement on Subsidies and Countervailing Measures and its 
Article 3.1"b" which prohibits subsidies contingent, whether solely or as one of 
several other conditions, upon the use of domestic over imported goods. These 

 
54 The Customs Union to which Russia is a party was established within the Eurasian Economic Community 
(EurAsEC). The legal basis for that Customs Union is the Treaty on the Establishment of the Common Customs 
Territory and the Formation of the Customs Union dated 6 October 2007. Only three Members of EurAsEC 
participated in the Customs Union: Russia, Belarus and Kazakhstan. 
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Members asked confirmation that any exemptions for goods containing imported 
particles would be eliminated after Russia's accession to the WTO. 

11. Similarly, WTO Members were concerned and asked confirmation how Russia 
would ensure that goods produced in SEZs in Belarus and Kazakhstan would be 
subjected to all customs payments when entering the territory of the Russian 
Federation. WTO Members requested that the Russian Federation liaise with other 
Customs Union Parties in order to modify the CU Agreement and any relevant CU 
Commission Decisions to bring them into conformity with WTO requirements. 

Russia's commitments regarding accession to WTO are stated in para. 1124 of RAR. In 
particular, Russia confirmed that WTO rules would be applied in all SEZ's established by 
Russia or competent bodies of the Customs Union and function in accordance with them. Two 
main specific commitments from this paragraph may be formulated as follows: 

• Export performance, trade balancing, or local content requirements would not be 
applied to right of companies to register their seat and to operate in SEZs; and 

• Goods produced or processed in the territory of SEZ will not be subject to 
exemption from customs duties when released for free circulation in the territory of 
Russia.  

That last aspect was an important feature for many investors who decided to launch their 
production in Russian SEZs. According to Tamara Rondaleva, the CEO of Saint-Petersburg 
SEZ, after Russia's accession to the WTO the abolition of this exemption resulted in an increase 
of production costs of goods.55  

Kaliningrad's SEZ 

Kaliningrad region (the Northern part of the former East Prussia before 1945, Kaliningrad 
being the former Königsberg) is a Russian exclave on the Baltic Sea shore. Strategically, it is 
important for Russia to keep that region in good shape, in terms of its economic wealth. This 
may not be an easy task as that region is surrounded by EU member states (Poland and 
Lithuania) with which Russia has no free trade zone or customs union, but regularly has 
political tensions. Many young inhabitants of Kaliningrad region never visited Mother Russia 
(i.e. ‘mainland’ Russia). 

Para. 1124 RAR specifies that local content requirements, substantial transformation, and 
exemptions from tariffs and taxes, the goods of the legal entities and individual entrepreneurs 
registered in the Kaliningrad SEZ and Magadan SEZ would continue to enjoy the treatment 
described in paragraphs 1108 and 1114 RAR during the transition period ending on 31 March 
2016 for Kaliningrad SEZ and on 31 December 2014 for Magadan SEZ. As of now, export 
performance or local content requirements are not explicitly applied by Russian legislation 
dealing with SEZ, but do apply, for instance, to manufacturers of cars and components for them 
who produce their goods in Russia. 

Para. 1108 RAR (related to Kaliningrad SEZ) described exemption from export duties when 
goods were exported outside the customs territory of the Russian Federation. The good that 
meets sufficient processing criteria would be released from customs duties and taxes when they 

 
55 https://www.kommersant.ru/doc/4190385 (in Russian).  

https://www.kommersant.ru/doc/4190385
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are imported under the free customs zone regime and then released for free circulation into the 
rest of the Russian Federation. This regulation remained in force until 31 March 2016.  

Russia’s commitments to gradually abolish special regimes in Kaliningrad were reflected in 
Resolution No. 866 of the Government of the Russian Federation "On the Federal Special 
Purpose Program for the Development of the Kaliningrad Region for the Period up to 2020". 
Resolution No. 866 was dated 2001 but was amended several times after that (last time – on 9 
March 2020).56 Resolution No. 866 confirms that the above reservations are to be in force until 
31 March 2016. It states that afterwards the operation of all SEZs in Russia shall be in full 
compliance with WTO rules. That provision was introduced in 2014.57 Russian Ministry of 
Finance also confirmed in one of its letters that goods produced in Kaliningrad with use of 
foreign goods shall be treated under the general procedure for the purposes of assessing taxes 
(particularly VAT).58  

The expiration of this exemption was not a pleasant move for the Kaliningrad region. Analysts 
forecasted negative economic consequences.59 Nevertheless, Kaliningrad SEZ is planned to 
exist at least until 2045.60 To mitigate losses caused by WTO regulation compliance, 
Resolution No. 866 was amended– the Government prepared to increase financing of the 
program for Kaliningrad region's development including subsidies for the enterprises which 
operate there.61  

Magadan SEZ 

With regard to Magadan SEZ (its residents are usually engaged in extraction of natural 
resources other than hydrocarbons, e.g. fish), para. 1114 of the Report stipulates several rules 
in action until Magadan SEZ expired 31 December 2014: 

• Participants registered in the SEZ were understood as legal entities registered for 
the same benefits in the entire Magadan region, if they carry out their main business 
activity and have not less than 75 per cent of their fixed assets in the territory of the 
Magadan SEZ.62 

• Goods processed in Magadan SEZ from imported products (materials, raw 
materials, components, parts) considered to be originating in the SEZ if the imported 
inputs used to produce the goods met sufficient processing criteria. 

 
56 Resolution No. 866 of the Government of the Russian Federation dated 7 December 2001 (as revised on 9 
March 2020) On the Federal Target Program for the Development of the Kaliningrad Region for the Period up to 
2020. 
57 Resolution No. 526 of the Government of the Russian Federation dated 7 June 2014 On Amendments to the 
Resolution No. 866 of the Government of the Russian Federation of 7 December 2001. 
58 Letter No. 03-07-08/78768 of the Ministry of Finance of Russia dated 28 December 2016, available at 
KonsultantPlus.  
59 Experts forecasted loss of 50 thousand jobs // https://www.kommersant.ru/doc/2539349 (in Russian).  
60 Article 21 of Federal Law No. 16-FZ (as amended on 29.07.2018) "On the Special Economic Zone in the 
Kaliningrad Region and on Amendments to Certain Legislative Acts of the Russian Federation" dated 10 January 
2006, available at KonsultantPlus. 
61 https://www.kommersant.ru/doc/2094864 (in Russian). 
62 The English and Russian (from KonsultantPlus) versions of the RAR do not correctly reflect provisions of 
Federal Law No. 104-FZ dated 31 May 1999 (as amended on 6 December 2011) "On the Special Economic Zone 
in the Magadan Region". It seems that the text of these legal provisions had been translated from Russian into 
English and then was translated back into Russian without proper attention to the meaning of the provision so 
translated. 

https://www.kommersant.ru/doc/2539349
https://www.kommersant.ru/doc/2094864
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• Goods originating in Magadan SEZ were not subject to any further customs duties 
when released for free circulation into the rest of the customs territory of the Russian 
Federation. 

The legal status of Magadan SEZ is governed by Federal Law No. 104-FZ dated 31 May 
(Magadan SEZ Law).63 Despite statements in RAR, Magadan SEZ shall continue to operate 
until 31 December 2025 (Article 7.1 of the Magadan SEZ Law). It does not, however, mean 
that Russia has violated its commitments related to WTO Accession. Apparently, the nature of 
Russia's commitment stated in RAR is not in the expiration of the Magadan SEZ as such but 
eliminating the situation when goods produced (or processed) in SEZ are released for free 
circulation into the rest of territory of the Russian Federation (and of the Customs Union) 
without payment of customs duties. Article 6.6 of the Magadan SEZ Law (which allowed SEZ 
entities to benefit from the free customs zone) was amended to the effect that only entities 
registered before 31 December 2014 may use the free customs zone procedure until 31 
December 2020. The regulation on the free customs zone procedure will be analyzed in greater 
detail in next section. 

According to para. 1450 RAR, the Working Party took note of the commitments by the Russian 
Federation in relation to certain specific matters which are reproduced in paragraphs 1122 and 
1124. These commitments had been incorporated in paragraph 2 of the Protocol of Accession 
of the Russian Federation to the WTO.64 

Therefore, Russia is compliant with WTO rules in relation to SEZs. The United States Trade 
Representative came to the same conclusion in his most recent Annual Report on the 
Implementation and Enforcement of Russia’s WTO Commitments.65 These annual reports 
shall be prepared and released pursuant to section 201(a) of the Russia and Moldova Jackson-
Vanik Repeal and Sergei Magnitsky Rule of Law Accountability Act of 2012 (P.L. 112-208) 
after the United States had extended permanent normal trade relations (PNTR) to Russian 
products.  

Commitments of other EAEU Member States 

Commitments of other EAEU Member States which are now Members of WTO (Armenia, 
Kazakhstan, and Kyrgyzstan) are also contained in their Accession Reports.  

Armenian and Kyrgyz Accession Reports are very concise with regard to SEZ's. The Armenian 
representative stated that Armenia did not maintain any free trade zones in which special duty 
privileges of any kind were granted; Armenia only had established a Frontier Trade Area in the 
Meghri Region, on the border with Iran – in order to promote trade between Armenia and Iran 
(para. 149).66 Armenia confirmed that if Armenia established any free zones or special 
economic areas, it would administer any such areas in compliance with WTO provisions.  

 
63 Federal Law No. 104-FZ "On the Special Economic Zone in the Magadan Region" dated 31 May 1999 (as 
amended on 22 December 2014) (as amended on 23 January 2015). 
64 Protocol "On the accession of the Russian Federation to the Marrakesh Agreement establishing the World Trade 
Organization dated 15 April 1994" dated 16 December 2011, available at KonsultantPlus. 
65 2019 Report on the Implementation and Enforcement of Russia’s WTO Commitments, the United States Trade 
Representative, https://ustr.gov/sites/default/files/2019_Report_on_Russia's_WTO_Compliance.pdf  
66 Report of the working party on the Accession of the Republic of Armenia, WT/ACC/ARM/23. 

https://ustr.gov/sites/default/files/2019_Report_on_Russia's_WTO_Compliance.pdf
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Likewise, the representative of the Kyrgyz Republic informed WTO Members that his country 
had established 4 economic zones on the basis of that State's law, but only the Bishkek zone 
was actually operational; he also confirmed that establishment and operation of SEZs in 
Kyrgyzstan (if any) would be compliant with WTO regulation.67 

The WTO Accession Report of the Republic of Kazakhstan in relation to SEZs also contains a 
rather general confirmation to the effect that – should that country wish to establish an SEZ – 
it would do so and operate it in conformity with WTO rules. The Report also describes in detail 
the regulation of SEZs in the EAEU and Kazakh national regulation of SEZs.68  

As Belarus is still not a member of the WTO, it did not assume any obligations with regard to 
the SEZs in the context of the WTO. However, according to Agreement on the functioning of 
the Customs Union within the framework of the multilateral trading system69, commitments 
related to accession of any of the EAEU Member States to the WTO and WTO rules became 
an integral part of the Customs Union law (and, therefore, of the EAEU law) from the moment 
of accession of any CU Member State to the WTO.  

C. Regulation Within the EAEU 

There is only one article in the EAEU Treaty which deals with SEZs: the second paragraph of 
its Article 27 stipulates that terms of establishment and operation of SEZs are governed by 
Treaties of Member States within EAEU. Such treaty is the Custom Unions (CU) Agreement.  

According to Article 3 of CU Agreement, establishment, operation, terms, typology and 
governance of SEZs in territory of Customs Union Member States shall be determined by the 
legislation of the relevant Member State. Member States must inform CU Commission about 
establishing of an SEZ. Thus, the EAEU Treaty and the CU Agreement form the public 
international law basis of establishment and operation of SEZs in the EAEU. These 
international treaties have priority over national legislation, but they give that legislation 
powers in this sphere. 

CU Agreement provided for the customs regime called "free customs zone" in the SEZ. The 
nature of this regime was described in the version of CU Agreement which remained in force 
until 2017: the goods under free customs procedure are deemed as goods outside the customs 
zone of the Customs Union for the purpose of applying customs duties, taxes, as well as 
measures of non-tariff regulation (Article 9(3) of CU Agreement before 2017). Within free 
customs zone, goods shall be placed and used within the territory of the SEZ (or part of its 
territory) without paying customs duties, taxes, as well as without applying non-tariff 
regulation measures (such as technical barriers to trade, lack of transparency in national trade 
regulation, unfair and arbitrary application of national trade regulation, customs formalities and 
public procurement procedures and practices) in relation to foreign goods and without applying 
prohibitions and restrictions on goods of the customs union (Article 10(1) of the CU Agreement 
before 2017). Foreign goods remain to have the status of foreign goods under this procedure 
(Article 10 (2) of CU Agreement before 2017). That meant that they cannot, unlike CU goods, 

 
67 Report of the working party on the Accession of the Kyrgyz Republic, WT/ACC/KGZ/26.  
68 Report of the working party on the Accession of the Republic of Kazakhstan, WT/ACC/KAZ/93.  
69 Agreement on the functioning of the Customs Union within the framework of the multilateral trading system 
(signed in Minsk on 19 May 2011), available at KonsultantPlus.  
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freely move through customs territory until they are sufficiently processed. By now, most 
provisions of the CU Agreement related to "free customs zone" regime seized to be in force.  

EAEU law contains two specific types of SEZs: port SEZ and logistics SEZ (Article 1 of the 
CU Agreement). They are described only at the EAEU level, but they are not defined in Russian 
law.  

Articles 23-24 of the CU Agreement also contained transitional periods regarding goods under 
the regime of "free customs zone" and Kaliningrad and Magadan SEZs. Amendments to the 
CU Agreement were introduced on the eve of entering in force of the EAEU Customs Code.70 
Now rules regulating customs procedures in SEZs in EAEU are contained in Article 203 and 
204 of the EAEU Customs Code. 

Port SEZ is an SEZ (Article 1(1) (2)) which is established on a part of the territory of a seaport 
(notably, that only Russia has access to sea) or river port open for international traffic and the 
entry of foreign ships, or a part of the territory of an airport open for receiving and dispatching 
aircraft performing international air transportation, and the territory adjacent to such a seaport, 
river port or the airport, (excluding premises intended to serve passengers). Example of such 
SEZ is port SEZ "Ulyanovsk" (it covers a part of the airport "Ulyanovsk-Vostochny") which 
was established by Resolution No. 1163 of the Government of the Russian Federation.71 

Logistics SEZ (Article 1 (1) (3)) is an SEZ, which is established on a part of the territory of a 
Member State of the Customs Union, adjacent to a road and (or) railway checkpoint across the 
State (customs) border of such State. As of now, there is no logistic SEZ in the EAEU.  

According to Article 203 (3) (4) of the EAEU Customs Code, to import goods into an SEZ, the 
importer has to notify relevant customs body or obtain permission to import such goods into 
such port or logistics SEZs or to export them from such SEZs. Goods imported into the territory 
of the port SEZ or logistics SEZ are considered to be placed under the customs procedure of a 
"free customs zone" from the day they are brought into the territory of this SEZ with some 
exceptions provided by Article 204 (3) of the EAEU Customs Code. 

Article 6 of the CU Agreement specifies that terms and procedure for registration as an SEZ 
resident shall be governed by the national legislation. The operation of registers of SEZ 
residents is also subject to national legislation of Member States. Article 6 last paragraph 
provides that EAEU Commission shall keep a common EAEU Register of SEZ residents. Now 
that register contains 162,816 entries.72 The EAEU Commission which is the main executive 
body EAEU has other powers in relation to SEZs. For instance, Article 5 of the CU Agreement 
entitles the EAEU Commission (as well as Member States) to ban certain economic activities 
in SEZs. However, so far, the EAEU Commission did not make use of this power (however, 
many technical customs aspects are regulated by its acts). 

 
70 Customs Code of the Eurasian Economic Union (Appendix No. 1 to the Treaty on the Customs Code of the 
Eurasian Economic Union), available at KonsultantPlus.  
71 Resolution No. 1163 of the Government of the Russian Federation of on the creation of a special port economic 
zone on the territory of the Ulyanovsk region dated 30 December 2009 (as amended on 26 September 2013). 
72 https://portal.eaeunion.org/sites/odata/_layouts/15/Portal.EEC.Registry.Ui/DirectoryForm.aspx?ViewId=76b6
2f0b-9d1b-4554-a5d8-64b98ce84820&ListId=0e3ead06-5475-466a-a340-
6f69c01b5687&ItemId=224#mixed=1&paginginfo=Paged%3DTRUE%26p_ID%3D31347&pagenumber=19. 

https://portal.eaeunion.org/sites/odata/_layouts/15/Portal.EEC.Registry.Ui/DirectoryForm.aspx?ViewId=76b62f0b-9d1b-4554-a5d8-64b98ce84820&ListId=0e3ead06-5475-466a-a340-6f69c01b5687&ItemId=224#mixed=1&paginginfo=Paged%3DTRUE%26p_ID%3D31347&pagenumber=19
https://portal.eaeunion.org/sites/odata/_layouts/15/Portal.EEC.Registry.Ui/DirectoryForm.aspx?ViewId=76b62f0b-9d1b-4554-a5d8-64b98ce84820&ListId=0e3ead06-5475-466a-a340-6f69c01b5687&ItemId=224#mixed=1&paginginfo=Paged%3DTRUE%26p_ID%3D31347&pagenumber=19
https://portal.eaeunion.org/sites/odata/_layouts/15/Portal.EEC.Registry.Ui/DirectoryForm.aspx?ViewId=76b62f0b-9d1b-4554-a5d8-64b98ce84820&ListId=0e3ead06-5475-466a-a340-6f69c01b5687&ItemId=224#mixed=1&paginginfo=Paged%3DTRUE%26p_ID%3D31347&pagenumber=19
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D. Conclusion 

The establishment of SEZ is a popular mechanism of attracting investments in Russia. SEZs 
are regulated by both domestic legislation and international treaties to which Russia is a party 
(including those concluded within the EAEU). International treaties prevail over Russian 
federal laws (but not its Constitution and – most likely – federal constitutional law). Not all 
Russian SEZs are successful, especially when it comes to FDI. In addition to mandatory rules 
of Russian law, the relations between the investors and the host State shall be governed by 
agreements with the SEZ resident. For some foreign investors, the drawback of these 
agreements can be that (i) they apparently cannot be governed by foreign law and (ii) the 
disputes arising out from such agreements cannot be referred to international arbitration. 
However, the disputes between foreign investors and Russia as the host state may well be 
brought before international investments arbitration if certain conditions are met (i.e. the 
claimant is a foreign investor, and his rights protected by an appropriate international treaty 
have been violated). The positive thing, from the foreign investor’s point of view, is that the 
agreement with an SEZ resident creates legitimate expectations for such an investor; frustration 
of such expectations can be qualified as violation of the fair and equitable treatment obligation 
by the host State and trigger the right of the investor to bring a lawsuit before the international 
investment arbitration. 

When acceding to the WTO, Russia (as well as each of other members of the EAEU: Armenia, 
Kazakhstan and Kyrgyzstan, except for Belarus) committed to build its SEZ regulatory 
framework in compliance with WTO rules. Prior to Russia's accession to the WTO, the free 
customs zone procedure was applicable in SEZs. This procedure permitted SEZ residents to 
import foreign goods into SEZs duty free, to process such goods there and to release the results 
of such processing for further circulation on rest of the customs territory of Russia and the 
EAEU without paying customs duties and taxes. Russia committed to eliminate that situation 
from the moment its accession to the WTO and – within the transition period – for Kaliningrad 
SEZ and Magadan SEZ and did so.  

As for SEZ regulation at the level of EAEU, its framework consists of the EAEU Treaty, CU 
Agreement and some provisions of EAEU Customs Code (which took over many provisions 
from CU Agreement). The right to establish SEZs and the particularities of their operation are 
left to domestic legislation of the EAEU’s member States. Technical aspects of SEZs are 
mostly regulated by secondary law enacted by the EAEU Commission. 


