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ARBITRAL AWARDS IN RUSSIA

Nektorov, Saveliev & Partners, Moscow
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Associate

he international commercial arbitration

in China continues to grow. The official
statistics from the most prominent arbi-
tration institutions in mainland China

and Hong Kong show a substantial increase
in the number of international arbitration
disputes (as well as domestic arbitrations).
For example, the China International Economic

and Trade Arbitration Commission (CIETAC)
handled 1,968 cases in 2015 and 3,615 cases in 2020;
thus, the increase is equal to 85%.' At the same
time, the number of cases handled by CIETAC
involving both claimants and respondents who
are not resident in China raised by almost 24%.
Economic relations between China and Russia

are very active: China is the largest trading partner
for Russia, and Russia is an important trading
partner for China as well. However, surprisingly,
Russian courts do not often hear cases on recog-
nition and enforcement of foreign arbitral awards
rendered by arbitral tribunals seated in China.
In 2019 — 2022, our Russian law firm —
Nektorov, Saveliev and Partners (NSP) represented:
1. two companies of Zoomlion group
(China) in three cases on recognition
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enforcement of CIETAC
awards; in this case, we

and
arbitral
succeeded at the Supreme Court

of the Russian Federation;?> and
2. Zhefu Holding Group Co, LTD (Zhefu)
in a case on recognition and enforce-
ment of an arbitral award rendered
by the Beijing Arbitration Commission
(BAC); notably, this case is the first and,
so far, the only case in Russia of recog-
nition and enforcement of a BAC award.

Thus, we would 1like to share
our experience with readers in this article.

Zhefu is a Chinese supplier of hydraulic
power equipment. The BAC arbitration concerned
a dispute between Zhefu and OOO Elektrostroy
Sirius, a Russian company, on the collection
of a debt under a hydro-power equipment
supply contract. Under this contract, Zhefu
was obliged to supply certain equipment
for the construction of a small hydroelectric station
in Zaragizh settlement, the Kabardino-Balkar
Republic, Russia, and to supervise the installa-
tion and commissioning of that equipment.

I Statistics are available on the official CIETAC website: http.//www.cietac.org/index.php 2m=Page& a=index&id=40& I=en.

2 Recognition and Enforcement of the CIETAC awards in Russia // Arbitration in China. No. 8 (12), 2019 (in Russian).
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The total contract price was equal
to 240 million rubles, of which only 50% was
paid to Zhefu by its Russian customer. The latter
refused to pay the remaining amount, claiming
that the equipment was of improper quality.

In the course of the arbitration Zhefu
(represented by King & Wood Mallesons,
Beijing office) successfully proved that
the equipment was delivered in accordance
with the terms of the contract, and the supervi-
sion and commissioning works were performed
in full; hence, the buyer shall pay their price in full.

BAC correctly evaluated
the evidence. In particular, the arbitrators
did not take a formal approach and accepted
the protocols of complex testing and acceptance
of equipment as proper evidence of contract perfor-
mance, as well as the publication on the website
of the end customer of news about the start of oper-
ation of its Small Hydroelectric Station, equipped
with goods supplied by our client — Zhefu.

Eventually, on 22 April 2020,
the BAC arbitral tribunal granted Zhefu’s
request for arbitration and ordered the buyer
to pay to the claimant the principal debt amount
(122 million rubles), penalties and arbitration costs.

However, the buyer did not pay under
the arbitral award voluntarily. That is why Zhefu
(represented in Russia by NSP) filed its applica-
tion for recognition and enforcement of the BAC
award. The application was filed with the Arbitrazh
Court of Amur Region (case No. A04-8942/2021).
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The Russian court assessed whether the respon-
dent had been duly notified of the BAC arbitra-
tion proceedings. The Russian court correctly
stated, with reference to the legal findings
of the Supreme Court of the Russian Federation
in the Zoomlion case (above): the fact that
notice had been sent to the address indicated
by the respondent in the contract constitutes
a proper notification of the party.®* All notifications
in the BAC arbitration proceedings had been sent
by DHL. Moreover, the Russian court took into
account the fact that during the BAC arbitration
the respondent sent a reply (although in Russian,
whereas the arbitration was conducted in Chinese)
to Zhefu’s request for arbitration. This fact addi-
tionally demonstrates that the respondent had
been duly notified about the ongoing arbitration.

As a result, in January 2022, the Russian
court granted Zhefu’s application for recognition
and enforcement of the BAC arbitral award in full.*
This ruling of the Russian court has entered into force;
thus, the BAC award can now be enforced in Russia.

It should be noted that the trade turn-
over between Russia and China is growing
steadily.’” Therefore, we believe that the number
of cases handled by Chinese arbitration insti-
tutions, in particular the BAC, the HKIAC,
and the CIETAC will increase. We hope that
the Zoomlion and the Zhefu cases will serve
as good recent examples for Russian courts
in further cases on recognition and enforce-
ment of arbitral awards originating in China.

3 Paragraph 17 of the Review of cases related to the functions of assistance and control in respect of arbitration courts and interna-
tional commercial arbitrations approved by the Presidium of the Supreme Court of the Russian Federation, dated 26 December 2018.
* Ruling of the Arbitrazh Court of Amur Region in case No. A04-8942/2021, dated 29 December 2021.

S URL: https://tass.ru/ekonomika/13424783.
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HepaBHMe NnpuMepbl NPU3HAHUA U NMPUBEAEHUs B UCMNOJIHEHUE
KUTAaUCKUX ap6buTpa)xHbiX pewieHni B Poccum

Apam [puropsaH, agBokKart
Unbs PaykoB, napTHep
AaBokaTtckoe 6ropo HektopoB, CaBesnbeB u lNapTHepbl, MockBa

OpurviHaa cTtatbu Ha aHI/IMIACKOM A3biKe orny6/IMKoBaH B XypHase Arbitrations.ru

MexayHapoaHblli KOMMepyeckuin apbutpax B Kutae npogoskaet pactu. OduumanbHas
CTaTUCTMKa Haumbosiee WM3BECTHbIX apbUTPaXHbIX y4ypexaeHwur MaTepukoBoro Kutas u
FOHKOHra MNOKa3blBAa€T 3HAUUTENIbHOE YBE/MYEHWE KONIMYeCcTBa  MeXAYHapOAHbIX
apbuTpaxHbix cnopoB (a Takxe apbuTpa)ein BHYTPEHHUX CNOPOB).

B uvactHocTM, KuTalickas MexpayHapoaHas 3KOHOMMYeckas M ToproBas apbuTpakHas
komucemnsa (CIETAC) paccmoTtpena 1 968 pgen B 2015 roay v 3 615 gen B 2020 roay;
TakuMm o06pasoM, npupoct paBeH 85%.! B To e BpeMa KOJMYecTBO Jen,
paccmatpuBaeMbix CIETAC ¢ y4yacTMeM KaK 3asiBUTenen, TaK W OTBETUMKOB, He
ABNAWNXCA pe3naeHTamn Kutasa, yBennynnocb novtu Ha 24%.

DKOHOMMYECKNE oOTHowWweHusa Mexay KutaeM un Poccuen ouveHb AuHaMUUHBbE: Kutamn
ABNSAETCA KpynHenwuMm TOproebiM napTHepoM Poccuun, a Poccumsa, B CBOWO oO4epenb,
ABNSETCH BaXXHbIM TOProBbiM napTtHepoM Kutasd. OgHako, 4YTO yAMBUTENbHO, POCCUMCKME
CyAbl He TaK 4acTo paccMaTpuBaloT Aefna O MNpuU3HaHUU U NpUBEAEHUU B WUCMONHEHue
MHOCTPaHHbIX apbuTpaxHbIX peLeHun, BbIHECEHHbIX TpeTENCKNUMU cynamm,
Haxoaswmmmca B KHP.

B 2019 - 2022 rr. Hawa poccuinckas topuandeckas komnaHusa «HektopoB, CaBenbeB U
MaptHepbl» (HCI) npeacTasngana nHTepecsol:

1) AaByx kKomnaHui rpynnbl Zoomlion (KuTai) no Tpem Jenam o MpU3HaAHUK W
npuseAeHUN B UCMoNHeHue apbuTpaxHbix peweHun CIETAC, rae Mbl fobunuce
ycnexa B BepxoBHoM Cyze Poccuitickolt desepaumnm;? a Takxe

2) Zhefu Holding Group Co, LTD (Zhefu) no geny o npu3HaHWuM U MpUBEAEHUN B
WCNOMHEHNEe apbuTpaxHOro peleHus, BblHECEHHOro [leKMHCKOW apbutpaxHon
komuccuen (MAK); npuMmeyaTenbHO, YTO AAHHLIA Clyvan 9BNSETCHA NMepBbIM U NOKa
€AVHCTBEHHbIM B Poccmu cnyyaem MpusHaHWA U MpuBeaeHUs B WUCMNOSHEHUe
peweHunsa MAK.

B cBA3K C 3TUM Mbl XOTenn Obl MOAENUTLCS HAWWM OMbITOM C 4YMTaATENSAMU B AAHHOMN
CTaTbe.

! Crarucruueckue nanubie JocTynHbl Ha odunuansHoM caiite CIETAC:
http://www.cietac.org/index.php?m=Page&a=index&id=40&I=en.

2 [pusnanue u npuseaenue B ucnonnenue pemennit CIETAC B Poccun / Ap6utpaxk B Kurae. Ne 8 (12), 2019
(Ha pycckom).
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KomnaHusa Zhefu - kuTalickmii NoOCTaBLUMK rMapocusioBoro obopyaoBaHus. TpeTelckoe
pasbupatensctBo B [MAK «kacanocb cnopa Mexay Zhefu wn poccuinckum 00O
«3nekTpocTpoii Cupmyc» nNo NoBoAYy B3bICKaHUS 3a[40/KEHHOCTM MO AOroBOPY MOCTaBKM
rmgpocmnoBoro obopypoBaHusa. Mo paHHOMy poroBopy komnaHuma Zhefu o6s3anach
NnocTaBuTb onpeaeneHHoe obopyaoBaHne ans ctpoutenbcTBa Manoih MIC B cene 3aparmx
KabapanHo-bankapckor Pecnybnuku, Poccusi, a Takxe TnMpoBecTn wWwed-MOHTaxX W
OCYLLECTB/SATb HAA30p 3a BBOAOM B 3KCMyaTauuo AaHHOro o6opyaoBaHus.

O6was ueHa gorosopa coctaBuna 240 MunInoHoB pybnen, ns KoTopon Tonbko 50% 6bino
BbiMayeHo B nonb3ly Zhefu poccmiickmMM 3akasumkoM. OT onsiaTthl OCTaBLIENCS 4acTu
3aKa3unmk OTKasalCsd CO CCbIJIKOW Ha TO, 4TO MocCTaBsieHHoe o0bopyaoBaHue
HeHaaNnexallero KayecTsa.

B xope TpeTerckoro pasbupatenbctBa komnaHum Zhefu (MHTepecbl KOTOpOW B cyae
npeacrasnana topuandeckasa dumpma King & Wood Mallesons, odbuc B lNMeknHe) yaanocb
AoKasaTb, YTo obopyaoBaHme 6bI10 NOCTAaBAEHO B COOTBETCTBUM C YCNIOBUSMW AOrOBOpa, a
wed-MOHTaXHble U MNyCKO-Hanago4yHble paboTbl OblIM BbLINOJIHEHLI B MOJIHOM obbeme;
COOTBETCTBEHHO, MOKYyMNaTeb AO/HKEH YNNaTUTb LEHY AOroBopa NOSHOCTbIO.

MAK pgomxHbiM obpa3oM oueHwna AokasaTtenbctBa. B uyactHocTu, apbutpbl He
ncnonb3osann GopManbHbIM NOAXOA U NMPUHSANU MPOTOKOSbl KOMMNEKCHbIX UCAbITAHUNA U
npuemkn obopynoBaHMA B KayecTBe Hagsexawux AoKasaTenbCTB dakTa MCNOoSIHEHUS
AO0roBopa, a Takxe yunum nybnmkaumio Ha canTe KOHEYHOro 3akasdmka HOBOCTU O Havane
akcnnyataumm Manon [3C, ocHaweHHOWn o6opyaoBaHMEM, MNOCTAB/EHHbIM HalWUM
KnueHToM — Zhefu.

B untore 22 anpens 2020 roga apbutpbl NAK ynoBneTBopuan xoaaTalCTBO KOMMaHUU
Zhefu o6 apbutpaxe u 0653anm nokynatens BbINJAATUTb 3asBUTENO CYMMYy OCHOBHOIO
ponra (122 munnuoHa pybnein), a Takxe onsaTtuTb HEYCTOMKY U apbuTpaxkHble pacxoabl.

OpoHako  nokynaTtenb  OTkasanca  Ao6poBOMbLHO  norawatb  3a40/DKEHHOCTb MO
apbuTpaxHoMy pelleHunto. B cBa3u ¢ aTuM koMnanus Zhefu (MHTepecbl KOTopon B Poccumn
npeacraenana komnaHma «HekTopoB, CaBenbeB u [lapTHepbi») nogana 3asiBNeHWe o
NPU3HaHUM N NpuBeAeHUM B UCMosiHeHMe peweHuna TMAK. 3assneHue 6bi10 MogaHo B
ApbuTtpaxHbirt cya AMypckon obnactu (aeno N2 A04-8942/2021).

Poccuinckmnm cyn oueHun, 6bi1 M OTBETUMK AO/KHLIM 06pa3oM yBeAOMIEH O TPETENCKOM
pasbupatenbctBe MNMAK. Cyabu nNpaBUIbHO yKasanu CO CCbIJIKOM Ha BbiBOAbl BepxOBHOro
Cyana Poccuinckonn ®egepaumm no geny Zoomlion (ykazaHHOMY Bbiwe): paKT HanpaB/ieHUs
yBeAOM/IEHUSA NO agpecy, YKa3zaHHOMY OTBETUYMKOM B AOrOBOpe, MOATBEPXAAET Hanunuue
HaZanexaliero yBeoM/IEHUs OT COOTBETCTBYHOLLEN CTOPOHbI.3 Bce yBeaoMneHns B paMmkax
TpeTenckoro pasbupatenbctBa [MAK 6biin oTnpaBneHbl komnaHmen DHL. Kpome Toro,
POCCUMNCKUN cypn y4den ToT ¢daKT, YTo B xoae TpeTeickoro pasbupartenbctsa MNMAK oTBeTumk
HanpaBun oTBeT (NpaBAa, Ha pPYCCKOM 43blke, XOTA apbuTpax BeNcsd Ha KUTANCKOM
A3blke) Ha TpeboBaHme koMnaHumm Zhefu o6 yyactmm B apbutpaxe. [daHHbli dakT

3 Mynkr 17 O630pa NPaKTHKKU PACCMOTPEHHUS CyaMH JieJl, CBA3AHHBIX C BBINIONHEHHEM (YHKLMI coneiicTBus 1
KOHTPOJISI B OTHOIIEHHH TPETEHCKHUX CYJOB M MEXIYHAPOJHBIX KOMMEPUECKHX apOHTpa)keH, yTBEpKIESHHOTO
[Ipesunnymom Bepxosroro Cyna Poccuiickoit @eneparum, ot 26 nexabps 2018 .
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[NOMNOJIHUTENBHO CBUAETENbCTBYET O TOM, UYTO OTBETYMK Obll  JOJ/IKHBIM 06pa3oM
yBeZOMJIEH O NMpOBeAEHUN apbuTpaxa.

B pesynbTtate B siHBape 2022 roga pOCCUNCKUINA Cya yAOBAETBOPWIT 3asiBJIEHNE KOMMaHUU
Zhefu 0 npu3HaHMM N NpuBeAeHUN B UCNonHeHne apbutpaxHoro peweHus MAK B nosiHOM
obbeme.* [JaHHOE pelleHne POCCUMCKOro cyaa BCTYNWIO B 3aKOHHYK CUNY; TakuM
obpaszomM, peweHune MNMAK Tenepb MOXET 6bITb NPUBEAEHO B UCMOSIHEHME B Poccuu.

Cneayet OoTMETUTb, UTO ToBapoobopoT Mexay Poccvein m KuTaeM HeYK/IOHHO pacTeT.® B
CBSI3M C 3TUM Mbl CYMUTAEM, 4YTO KOJIMYECTBO Aesl, pacCMaTpMBAEMbIX KWUTaMCKNUMMU
apbuTpaxHbiMK  yupexaeHuamm, B 4YacTHOCTM [1AK, TOHKOHICKMUM MeXAyHapoaHbIM
apbutpaxHbiMm yeHTtpoM (HKIAC) mn CIETAC, 6ypet yBenuumBaTbCs. Mbl HageeMmcs, 4To
aena Zoomlion n Zhefu nocnyxaT XOpOWWM aKTyalbHbIM MNPUMEPOM A8 POCCUNCKUX
CyAOB MNpW pacCMOTPEHUW AajibHENWNX Aes O NPU3HAHMKU U NpUBEAEHUWN B UCMNOJSIHEHUE
apbuTpaxHbIX pelleHnin, BbIHECEHHbIX B KuTae.

4 Pemenne ApOutpaxkHoro cyaa AMypcekoii obnactu no geimy Ne A04-8942/2021 ot 29 nexabps 2021 .
% Cebuika: https://tass.ru/ekonomika/13424783.
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